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Discrimination Complaints
 Complaints usually filed against:
 Owner
 Management Company
 Individuals involved (usually managers)

 Illegal to “aid, abet, incite, compel, or
coerce” practices declared unlawful by
FEHA

HUD/DFEH Investigations Intensifying
 HUD is looking at practices company-wide
 Conducting random civil rights compliance
reviews
 Publicizing Voluntary Compliance
Agreements (“VCAs”)

Retaliation Prohibited
 Illegal to harass, evict or otherwise discriminate
in retaliation against a person who has:
 Opposed practices unlawful under FEHA;
 Informed law enforcement agencies of practices
believed to be unlawful;
 Testified or assisted in any proceeding relative to
discrimination; and
 Aided or encouraged a person to exercise or enjoy
the rights secured by FEHA.

What Is Fair Housing?

Protected Classifications Under Federal Law








Race
Color
National origin
Religion
Sex
Familial status
Handicap

Per HUD Regulation, in
§504 Properties,
eligibility shall be
determined without
regard to actual or
perceived sexual
orientation, gender
identity or marital
status.

Protected Classifications in California
(FEHA, UNRUH)











Race
Color
Creed
Religion
Gender/Sex
Gender identity
Gender expression
Sexual orientation
Genetic Information
Age












National Origin
Ancestry
Citizenship Status
Immigration Status
Primary Language Spoken
Familial status
Marital status
Source of income
Disability/Medical Condition
Arbitrary Characteristics

Golden Rules of Fair Housing
 Treat everyone equally (with one exception)
 Disability Cases are the Exception

 Use common sense
 Use your resources

Types of Discrimination
 Disparate treatment
 Treating a protected class differently
 Example, house rule that provides:
“No Children Allowed in Any Common Area
Without an Adult Resident Present”

 Disparate impact
 Negative impact on a protected class
 Example, house rule that provides:
“No Toys Allowed in Common Areas”

Words to Watch For:






You are being unfair to us.
You treat her better than me.
Why do they get special treatment?
Why do you treat me differently?
You are always nicer to those people.

DISABILITY DISCRIMINATION

What is a Reasonable
Accommodation?
 A reasonable accommodation is a change, exception or
adjustment to a program, service, building, dwelling unit, or
workplace that will allow a qualified person with a
disability to:





Participate fully in the program;
Take advantage of a service;
Live in a dwelling; or
Perform a job

What is Required?
 Must take affirmative steps to provide equal
access to housing including:
 Reasonable physical modifications to premises
 Reasonable accommodations in rules, practices or
services

 Reasonable accommodations and modifications
ensure the disabled an equal opportunity to use
and enjoy housing the same as those who do
not have disabilities

What is Unreasonable?
 Undue financial and administrative burden
 Fundamental change in the nature of the property
or program
 What is “unreasonable” is highly fact-specific
 Must be considered on a case-by-case basis

The Process





Identify request
Verify disability (if not obvious)
Verify nexus (if not obvious)
Determine whether request is reasonable
 Not a fundamental change
 Not an undue burden (administrative/financial)

 Identify who pays
 Communicate! Communicate! Communicate!

Individual Requests
 Most claims result from a failure to:
 Respond to requests in a timely fashion
 Engage in meaningful interactive process

 It is absolutely critical that all on-site staff
understand your procedures and respond timely
to requests.
 Numerous complaints have been filed because
of bad management not discriminatory intent.

LET’S DANCE
D – Is there a Disability?
A – Did the individual Ask?
N – Is there a Nexus?
C– Does it create a Change to the nature of the program?

E– Does it create an Excessive or undue financial and
administrative burden?

When Is a Person Disabled?
 Has a physical or mental
impairment that limits a
major life activity (federal
law is substantially limits,
but California is just limits)
 Has a record of impairment
 Is regarded as having an
impairment

Major Life Activities






Seeing
Hearing
Walking
Breathing
Performing manual
tasks






Caring for one’s self
Learning
Speaking
Working

Verifying Disabilities
 If disability is not obvious, may request
verification of the disability.
 Does not have to be from a doctor.
 Today, any relevant third-party professional is fine, but
advocates are trying to lower standards of verifiers.
 Do not ever inquire as to nature of disability.
 Cannot require verifications to be on your forms, but can
ask them to use your form.
 Can confirm verification actually came from third party
professional if there is reason to doubt documentation.

Challenging Disabled Status
 If a health care professional certifies the
disability, currently very difficult to challenge
the classification as disabled.
 Unless you have indication that the disability is
temporary, verifications generally do not expire.

Did They Ask?
 Cannot presume someone is disabled or requires
an accommodation or modification.
 No magic words required to start the process.
 Can be directed to anyone on staff.
 Request is not required to be in writing
to start the process.
 Cannot require the individual to
use your forms, but you can use them .
to track/process the request.

Nexus Between Disability and Request
 Can challenge the relationship or nexus
between what is being requested and the
disability.
 Standard is whether the accommodation “may
be necessary” to have equal access to your
property or programs.
 If no relationship between disability and what is
being requested, can deny request.

Fundamental Change to the Program
 Is what is being requested contrary to “what you
do”?
 Examples of fundamental changes:
 Drive resident to doctor’s office (landlords are not
chauffeurs)
 Walk an accommodation animal for a resident
(landlords are not dog-walkers)
 Remind resident to take medication (landlords are not
personal assistants)

Excessive – Undue Burden
 Financial and administrative burden
 For undue burden, cannot consider what happens
if “everyone wants one”
 No set dollar amount
 Sometimes, do not understand burden until after
the request has been granted
 Must reinitiate the interactive process

Direct Threats
 Do NOT need to accommodate a person who is
a direct threat to others.
 As a practical matter, this is a very difficult
standard to meet.

Denying Requests
 The disabled person is presumed to be in the best
situation to identify what he or she requires and,
if it is reasonable, should grant it.
 If you don’t think it is reasonable, need to be able
to justify grounds – cannot be based on personal
opinion.
 Recommend on-site staff not be allowed to deny
a request.

Who Pays?
 Reasonable Accommodations – Landlord Pays
(always)
 Reasonable Modifications – Depends
 Subject to Section 504?
 Federally subsidized housing

 Will modification be utilized by other residents?
 Does Landlord want to do the work itself or with its
own contractors?

Laws Pertaining to Animals

Which Law Apply?
 Fair Housing Amendments Act (“FHAA”)
 California Fair Employment and Housing Act
(“FEHA”)
 Section 504 of the Rehabilitation Act of 1973
 Americans With Disabilities Act
 California Unruh Civil Rights Act (Civil Code
section 51)
 California Disabled Persons Act (Civil Code sections
54.1 and 54.2)

To Whom Does Each Law Apply?
 FHAA and FEHA – cover virtually all types of housing, including
privately-owned housing, with a few exceptions, including:
 owner-occupied building with fewer than four units;
 single family homes sold or rent by owner without the use of
an agent
 Housing operated by religious organizations and private clubs
that limit occupancy to members
 Section 504 – covers housing providers that receive federal
assistance from the U.S. Department of Housing and Urban
Development (“HUD”)

To Whom Does Each Law Apply?
 ADA –
 Title II applies to public entities, including public entities that provide
housing, e.g., public housing agencies and state and local government
provided housing, including housing at state universities;
 Title III applies to public accommodations such as rental offices,
shelters, some types of multi-family housing, assisted living facilities,
and housing at places of public education.
 Unruh Act – applies to all housing providers, but only applies to service
animals, not emotional support animals.
 California Disabled Persons Act – applies to all housing providers, but
only applies to service animals, not emotional support animals.

How Each Law Defines “Animals”:
 The Department of Justice’s (DOJ) amendments to its
regulations for Titles II and III of the ADA limit the
definition of “service animal under the ADA to include only
dogs.
 They must be individually trained to work or perform tasks
for the benefit of an individual with a disability – physical,
sensory, psychiatric, intellectual or other mental disability.
 BUT - those same regulations further define “service
animals” to exclude “emotional support animals” that are not
individually trained.

Special Handling of ADA Service Animals
 ADA laws apply (in the context of multi-housing) to leasing
and rental offices that are open to the public.
 If a person with a “service” animal wants to enter the rental or
leasing office, the only two questions you may ask are:
 Do you have a disability (if not readily apparent)?
 What work or tasks has the animals been trained to perform?

 You cannot ask for proof of certification or training.

Special Handling of ADA Service Animals
 You cannot deny admittance to the service animal UNLESS:
 The animal is out of control and the owner does not taken effective
action to control it.
 The animal is not housebroken.
 The animal poses a direct threat to others that cannot be eliminated or
reduced by another accommodation.
 Must be an individualized assessment based on the conduct of this
specific animal
 Cannot be based on generalized fears or speculation
 If none of the above apply, you must allow the animal to accompany the
person to all areas of the public facility where the public is allowed to go.

Penalties for Violating ADA
 Private Attorney General Act (“PAGA”) / Civil Suit Allowed
 Injunction
 Fines – up to $55,000 for first violation and $100,000 for
subsequent violations
 See 28 C.F.R. section 36.501-.505 pertaining to violations for
asking additional questions or refusing access

Fair Housing Act and Section 504 Definitions
 Persons with disabilities may request reasonable
accommodations for “assistance” animals (service or
emotional support) under both the FHA and Section
504.
 Where the ADA and FHA/Section 504 apply
simultaneously (e.g., a public housing agency, sales
or leasing offices, or housing associated with a
university or other place of education), housing
providers must meet their obligations under all three
laws.

What If Multiple Laws Apply?
 You must ensure compliance with all applicable civil rights
laws.
 Compliance with one law does not necessarily mean that you
will have complied with all laws.
 You cannot use restrictions from one law (e.g., ADA
definition of service animal) as justification to reduce your
obligations under another law that is not similarly restriction
(FHA or Section 504).

What is an “assistance animal”?
 It is not a pet.
 An “assistance” animal works, provides
assistance, or performs tasks for the benefit of a
person with a disability, or provides emotional
support that alleviates one or more identified
symptoms or effects of a person’s disability.

What is an “assistance animal”?
 Neither the FHA or Section 504 require that the
“assistance” animal be individually trained or
certified.
 For that reason, an applicant or tenant who brings
in a “certificate” or “service” tags for their
animal as proof that they qualify is – alone –
insufficient proof.

What is an “assistance animal”?
 While dogs are the most common type of
assistance animal, other types of animals can also
be assistance animals, too.
 Owner cannot restrict breed or size of assistance
animals as a default rule.

Evaluating An Assistance Animal Request
 Housing providers have to evaluate a reasonable
accommodation request for an assistance animal
using the same general principles applicable to
all accommodation requests:
 Does the person seeking the accommodation have a
disability?
 Does the person making the request have a disablerelated need for an assistance animal? (e.g., how will
this animal benefit/alleviate the disability)

Evaluating An Assistance Animal Request
 If the answer to both questions are “NO” – then
there is no need to grant the accommodation.
 If the answer to both questions is “YES” – then
the housing provider is required to grant the
accommodation – UNLESS – it granting the
request would:
 Create an undue financial burden
 Change the housing provider’s program/services

Automatic Denials of Request?
 A housing provider may deny a request for an
assistance animal outright if:
 The specific assistance animal poses a threat to the
health and safety of others that cannot be reduced or
eliminated by another accommodation;
 The specific assistance animal would cause
substantial damage to the property of others that
cannot be reduced or eliminated by another
accommodation.

Automatic Denials of Request?
 Proof sufficient to support the denial?
 Must be an individualized assessment, not a
generalization based on breed, size, or weight
 Must be based on this specific assistance animal’s
own conduct, not based on general information about
this type of animal, or other animals on the property.
 Cannot be based on speculation or fear of what this
type or size of animal may do.

How To Determine If The Resident Has
a Disability?
 If the disability is “readily apparent” – you cannot inquire
further.
 Resident is blind.
 Resident is in a wheelchair.
 If the disability is not readily apparent, you can request a
verification from a third party medical or other professional.
 Medical doctor
 Mental health professional
 Social worker

How to Determine If A DisabilityRelated Need Exists?
 Again, if it’s readily apparent, no further inquiry
allowed.
 E.g., seeing eye dog for a blind tenant

 If it’s not apparent, you can request verification
that the specific animal requested will provide a
benefit to accommodate the disability:
 Most often necessary for emotional support animals.

NEVER Ask for…..
 Details about the specific disability the tenant
has.
 Copies of medical records

How Do Violation Fair Housing Laws with
Respect to Accommodation Requests?
 Unreasonably deny them at time of request without sufficient
justification
 Take too long to process the request, even if ultimately
granted
 Unreasonably revoke the accommodation after granted
without sufficient justification
 Treat residents/applicants differently in your grant/denial of
requests

“Unreasonable Delay” In Processing
Accommodation Requests
 There is no set time limit on how quickly a
request has to be processed.
 There should be no unexplained gaps in the
processing that cannot be explained (e.g., a
request comes in and sits with no action taken
for 30 days)

“Unreasonable Delay” In Processing
Accommodation Requests
 Whether a delay is unreasonable will depend on
the facts of the specific request.
 Owners are permitted to ask for additional
information, but should demonstrate a regular
process of following up to obtain that
information rather than sitting and doing nothing
because a tenant or medical professional haven’t
responded.

How Much Additional Information Can Be
Requested?

 The goal of asking for additional
information is to determine whether the
disability exists, whether there’s a nexus,
and whether any lesser or different
accommodation may suffice.

How Much Additional Information Can Be
Requested?
 Ask for more information when:
 Verification doesn’t explicitly state that there is a
disability
 The requested accommodation does not logically
follow from the disability stated
 E.g., the resident should be allowed to have an
accommodation snake in their unit because the
resident is blind

How Much Additional Information Can Be
Requested?
 Different accommodation may suffice
 E.g., the resident has four dogs and wants a
fifth for an emotional support animal – ask the
doctor if one of the four dogs would suffice
and if not to explain why not (doctor may not
know the resident already has four dogs)

Can Restrictions Be Imposed?
 General rules and policies for the safety and
supervision of animals, the property, and those
who come in contact with the animals are
appropriate
 You cannot require a “pet” deposit for service,
assistance, or accommodation animals

Damage Caused by Animals
 If your lease states that the tenant is responsible
for cost of damage caused by him/her beyond
normal wear and tear, then you can charge for
damage caused by an animal.
 Must treat residents fairly. You can’t charge a
disabled resident for damage caused by an
assistance animal, but not charge a non-disabled
person for damage caused by a pet.

Animal Rules
 Your best defense against problems with
animals on your property are well-defined,
enforceable rules that are evenly and regularly
enforced.
 HUD Handbook provides guidance on how to
develop compliant, enforceable animal rules.

Animal Rules – HUD requirements
 Notice:
 Tenant must be given notice of any proposed animal rules.
 The notice must:
 Contain the text of the rules themselves
 State that tenants are allowed to submit written
comments about the rules
 State that any comments must be submitted within 30
days of the date the rules become effective
 Announce a date, time, and place for a meeting to
discuss the proposed rules.

Animal Rules – HUD requirements
 Distribution of Notice and Rules:
 Owners must distribute notice by one of the following
methods:
 Sending a letter by first class mail to the tenant at the unit
address;
 Giving a copy of the notice to an adult who answers the door
at the unit, or posting the notice on the door (you are also
allowed to slip it under the door, if possible); or
 In high-rise buildings, posting the notice in at least three
conspicuous public places and leaving the notice posted for at
least 30 days.

Animal Rules – HUD requirements
 Developing Final Rules Based on Tenant Comments:
 30-Day Period for Submission of Written Comments starts to run
when the final notice has been delivered to a resident;
 Owner only has to consider comments reduced to writing and
submitted in a timely manner;
 Owner may hold one or more meetings with tenants to discuss
comments; and
 Owner may only finalize the rules after considering the comments
and meeting with tenants or tenant representative to try to resolve any
issues (content of final rules is within the owner’s sole discretion,
though).

Animal Rules – HUD requirements
 Mandatory vs. Discretionary Pet Rules
 Mandatory:
 Vaccinations/Inoculations
 Sanitary conditions
 Animal defecation/urination in specified areas only
 Remove all waste
 Take animals elsewhere if an area cannot be reserved for
waste
 Require cat owners to dispose of waste in litter at least daily
and where to dispose of it
 Require cat owners to change litter at least twice per week

Animal Rules – HUD requirements
 Mandatory vs. Discretionary Pet Rules
 Mandatory:
 Safety Issues
 Animal restraints – leashes, kennel boxes
 Supervision at all times
 Registration
 Animal owner must register animal with housing provider
 Update registration annually
 Contact information for someone who will care for animal if
resident dies or is absent/unable to care

Animal Rules – HUD requirements
 Mandatory vs. Discretionary “Pet” Rules – not applicable to
accommodation animals
 Discretionary:
 reasonable size, weight, and type/breed restrictions
may be imposed
 warm-blooded, four-legged animals may be limited to
one per household
 Other pet care standards
 Pet deposit and other financial obligations

Special Rules For Animals in Properties
that Serve the Elderly or Handicap
 If the property serves elderly or handicapped
persons AND is either subsidized or insured by
HUD, you must allow pets in general.
 Restrictions on pet deposits:
 Cannot exceed $300 in total
 Initial deposit cannot exceed $50
 You can charge up to $10 per month thereafter until
maximum reached

Animal Neglect Laws
 Assistance animals are not exempt from
applicable animal cruelty/neglect laws.
 If an owner learns that a resident is unable to
properly care for his/her animals, owner take
steps to resolve the issue:
 Talk to tenant
 Seek resources
 Report to animal control

Animal Neglect Laws
 A tenant who is neglecting his/her animal is
subject to all other provisions of his/her lease:





Housekeeping (animal waste in unit)
Nuisance (odors, barking animals, etc.)
Damage (urine stains, scratched walls, etc.)
Any other applicable lease / property rule

Animals Belonging to Guests
 A housing provider does not have an obligation to
accommodate a guest.
 Guest animals may be prohibited if the property has a “no
pets/no animals” policy.
 However, there are no published opinions on this matter and
some critics have noted that if a tenant cannot have guests of
their choosing over (guests who require their own
accommodation animals and cannot visit without them), then
that may be a fair housing violation.

Applying the Law

Service Snakes
 Severus Snape resides at Slytherin Manor, a family
property, which does not allow pets.
 He approaches Minerva Manager and indicates that the
school nurse where he works, Madam Pomfrey, has
suggested he get a snake to help him maintain mental
stability and provide a sense of “calming.”
 Severus has selected Nagini, a venomous snake, to be his
companion animal and has asked Minerva for permission to
allow the snake to hunt in the gardens at the Community.
 Can Severus keep the snake?
 What should Minerva do?

Keep it Professional
 Lily is the on-site manager at the Campbell Apartments where
her daughter Serena, has become friends with a neighbor,
Blair. Lily knows Blair’s mom, Eleanor, a long-term resident.
 One day Lily notices Blair playing with a new kid, Chuck, and
becomes concerned because Lily knows Chuck has a
companion animal so he must have some kind of mental
disability. Lily tells Eleanor to be careful not to let Blair get
too close to Chuck, but doesn’t tell her why.
 Eleanor tells Blair she can’t play with Chuck anymore. His
parents ask why. When they learn it is because Lily warned
her about him, they call to complain. Was Lily wrong?

Applying the Law
 Other examples from the attendees?
 Further Q&A?
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