
Recent Trends in California 
Employment Law



THE 2019 CHANGES TO 
CALIFORNIA EMPLOYMENT LAW



SB 1343: Expanding Sexual Harassment 
Training
• Currently, under AB 1825, employers with 50 or more 

employees are required to give two hours of sexual 
harassment training to their supervisors once every 
two years.

• This legislation expands the training requirement to 
include all employers with five or more employees by 
the year 2020.  

• It also mandates one hour of sexual harassment 
training for nonsupervisory employees by 2020.



CHANGES TO SEVERANCE AGREEMENT 
LANGUAGE
• Language for California Civil Code Section 1542 has been amended.

• For employers, this means that template severance agreements 
need to be modified to include the additional language.

• Employers should review severance agreements and update them 
accordingly. 



SB 1300: Greater Liability for Harassment               
By Non-Employees

• Employer may now be liable for all 
unlawful harassment by non-employees 
(such as customers or vendors) if it 
knew or should have known of the 
conduct and failed to take immediate 
and appropriate corrective action.

• Liability is no longer limited only to 
harassment based on sex.



AB 1976: Lactation Accommodations 
Expanded 
• Existing law requires that space be provided for 

lactating mothers.

• The new law requires that the lactation 
accommodation area not be a bathroom.

• Employers can apply to DIR for an undue hardship 
exemption. If granted, the employer must still provide 
a room other than a bathroom stall. However, a 
bathroom itself (such as a single-use bathroom) could 
suffice. 



AB 2282: Salary History Clarification
• Employers cannot ask about salary history when making 

hiring decisions. However, employers can now ask about an 
applicant’s salary expectations without fear of violating the 
law.

• This new law defines “applicant” to mean anyone seeking 
employment with an employer who is not currently 
employed by that employer.

• The law also clarifies when an applicant can request a pay 
scale for the position. A request is reasonable after an 
applicant has completed an interview with the employer, and 
“pay scale” means salary or hourly wage. 



SB 1123: Military Paid Family Leave 

• This law extends existing Paid Family Leave to include time off taken to 
attend a qualifying exigency related to a spouse, domestic partner, child, or 
parent’s active duty status in the military.  

• A qualifying exigency can include: (a) activities undertaken within seven 
calendar days from the date the family member has been notified about a 
deployment, (b) attending official military ceremonies, (c) arranging for 
childcare, (d) attending school meetings, (e) making or updating financial 
or legal arrangements pre-deployment, (f) acting on behalf of the family 
member in any proceeding seeking military service benefits, (g) attending 
counseling, and (h) addressing issues that arise from a family member’s 
service-related death. 



Dynamex Operations West, Inc. v. Superior Court

FACTS:
• Dynamex delivery drivers of 

packages to customers

• Initially classified as employees 
– converted to independent 
contractors even though same 
tasks performed

• Drivers argued reclassification 
violated California law

Presenter
Presentation Notes
Charles Lee and Pedro Chevez were hired by Dynamex as delivery drivers to transport packages, letters and parcels to Dynamex customers. Prior to 2004, Dynamex classified its California drivers as employees, but in 2004, the company converted all drivers from employees to independent contractors. In 2005, several drivers filed suit alleging they performed the same tasks as contractors as they performed when they were classified as employees; as a consequence, they said, the reclassification violated California law. The plaintiffs sought to represent approximately 1,800 drivers engaged as independent contractors. 



Dynamex Operations West, Inc. v. Superior Court 

ISSUE:
• What legal standard should be 

applied in determining whether 
workers are independent 
contractors for purposes of the 
California Wage Orders? 

Presenter
Presentation Notes
The case has been in litigation for nearly two decades, including several appeals to the California Court of Appeal. It eventually wound its way up to the California Supreme Court, which signaled that one of two courses was possible: the court would either stick with the flexible standard adopted by S. G. Borello & Sons, Inc. v. Department of Industrial Relations (1989), the seminal California case regarding classification of independent contractors, or adopt a very rigid ABC test used by several other states.



Dynamex Operations West, Inc. v. Superior Court 
RESULT:

• Court adopted new “ABC” test – difficult to satisfy

• Burden on hiring entity to establish all 3 prongs 
embodied in the “ABC” test

• Under “ABC” test, a worker is an employee under the 
Wage Orders unless the hiring entity establishes:

A. That the worker is free from control and direction;
B. Performs work outside the usual course of the 

hiring entity’s business; and
C. Is customarily engaged in an independently 

established trade, occupation, or business.

Presenter
Presentation Notes
California Supreme CourtFor purposes of enforcement of the California Wage Orders promulgated by the Industrial Welfare Commission (IWC), the definition of “employ” has been determined by examining whether a purported employer (1) exercises control over the wages, hours, or working conditions of the worker; (2) suffers or permits the worker to work; or (3) engages the worker, thereby creating a common-law employment relationship (Martinez v. Combs, 2010).Under the new “ABC” test, a worker is considered an employee under the Wage Orders unless the hiring entity establishes all three of these prongs:	A. the worker is free from the control and direction of the hirer in connection with the performance of the work, both under the contract for the performance of such work and in fact;	B. the worker performs work that is outside the usual course of the hiring entity’s business; and	C. the worker is customarily engaged in an independently established trade, occupation, or business of the same nature as the work performed for the hiring entity. 
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WAGE-HOUR LAWS



Business Travel and Reimbursement Policies

• Failure to reimburse for cell phone usage.
• Waiving right to reimbursement if not submitted within a 

reasonable time frame.
• Unreasonable mileage reimbursement rates.



Nonsolicitation Agreements
• California law holds that an individual cannot be restrained from 

soliciting former clients at his previous employer if fairly and 
legally conducted.  These are considered just another form of 
non-compete agreements.  They will only be enforceable to the 
extent they are necessary to protect trade secrets.
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GENDER IN THE WORKPLACE



SB 396: Transgender Work Opportunity Act 
(2017)

• Added “gender identity, gender expression, and sexual orientation” as 
categories in mandatory sexual harassment training for large 
employers

• Requires each employer to post a poster developed by the DFEH, re: 
transgender rights in a prominent and accessible location in the 
workplace



Senate Bill 179: Gender Identity (2018)

• Effective January 1, 2019: Applicant for a driver’s license or 
identification card may choose a gender category of female, male, or 
nonbinary

• Requires the State Registrar to issue a new birth certificate reflecting 
a change of gender to female, male, or nonbinary without a court 
order

• Authorizes an individual to file a petition with the superior court to 
change the individual’s gender to female, male, or nonbinary



Senate Bill 179: Gender Identity

• ““Intersex” is an umbrella term used to describe natural bodily 
variations, which can include external genitalia, internal sex organs, 
chromosomes, or hormonal differences that transcend typical ideas 
of male and female. Upper estimates of the number of intersex 
people are approximately 1.7 percent of the general population.”

• “The binary gender designations of female and male fail to 
adequately represent the diversity of human experience. Nonbinary is 
an umbrella term for people with gender identities that fall 
somewhere outside of the traditional conceptions of strictly either 
female or male.”



Senate Bill 179: Gender Identity

• “People with nonbinary gender identities may or may not identify as 
transgender, may or may not have been born with intersex traits, may 
or may not use gender-neutral pronouns, and may or may not use 
more specific terms to describe their genders, such as agender, 
genderqueer, gender fluid, Two Spirit, bigender, pangender, gender 
nonconforming, or gender variant. Nonbinary gender identities have 
been recognized by cultures throughout history and around the 
world, as well as by legal systems in the United States and other 
countries, medical authorities, and researchers. Studies show that 
nonbinary people face frequent discrimination, harassment, and 
violence in areas of life including education, employment, health care, 
and law enforcement.”



Transgender 
Persons



Transgender Employees: Definitions
• Sex = Biological sex at birth (male or female)

• Gender Identity = Innate, deeply felt psychological identification as a man or woman

• Transgender = The gender a person identifies with does not match his or her biological sex at birth
• Sex at Birth: ♂; Gender Identification: ♀ (or)

• Sex at Birth: ♀; Gender Identification: ♂

• Transsexual = A person who has had sex-reassignment surgery (“gender transition”)

• Sexual Orientation = The status of being heterosexual, gay, or bisexual (physical or emotional attraction to a 
person of the same or opposite sex or gender)

• Gender Expression = External characteristics and behaviors that are socially defined as masculine or feminine 
(e.g., dress, grooming, social interactions, etc.) [Transgender individual may or may not have a gender 
expression different from the social expectations of biological sex at birth]

• Cross Dresser: Persons who wear clothing, makeup, accessories not traditionally associated with their 
biological sex at birth (“Transvestite” is less inclusive and often deemed pejorative)



Transgender Employees: Definitions

• Social transition: process of socially aligning one’s gender with the 
internal sense of self, e.g., changes in name and pronoun, restroom 
facility usage, participation in activities like sports teams, etc.

• Physical transition: medical treatments that an individual may 
undergo to physically align their body with internal sense of self, e.g., 
hormone therapies or surgical procedures.



Laverne Cox
2014 Glamour Woman of the Year because … 
“Her unparalleled candor, courage, and 
eloquence have helped us understand a 
community that is far too often 
misunderstood. She teaches us that gender 
identity lives, first and foremost, in our 
hearts and mind.” —Katie Couric

Laverne’s words to live by: “There are 
lessons in everything. The bad, the good. 
Our job is to listen, and to continue to learn, 
so that maybe we get better at this. Maybe 
get better at life.”



Caitlyn Jenner
• Born: William Bruce Jenner
• 1976 Gold medal winner of Men’s 

Decathlon at Montreal Summer 
Olympics

• Named 1976 Associated Pres Male 
Athlete of the Year



Transgender Rights 
in the Workplace



Transgender and FEHA

•“Gender identity and gender expression are 
protected characteristics under the Fair 
Employment and Housing Act.”



Transgender and FEHA (Protections)

• “A person does not need to complete a particular step 
in a gender transition in order to be protected by the 
law. An employer may not condition its treatment or 
accommodation of a transitioning employee upon 
completion of a particular step in a gender transition.”



Transgender and FEHA Employer Advice: 
Interviews
• “An interviewer should not ask questions designed to detect 

a person’s gender identity, including asking about their 
marital status, spouse’s name, or relation of household 
members to one another.”

• “Employers should not ask questions about a person’s body 
or whether they plan to have surgery.”



Transgender and FEHA Employer Advice: 
Dress Codes and Grooming

• “An employer who requires a dress code must enforce 
it in a non-discriminatory manner.”

• “[E]ach employee must be allowed to dress in 
accordance with their gender identity and gender 
expression.”



Transgender and FEHA Employer Advice: 
Bathrooms, Showers, and Locker Rooms

• “An employer who requires a dress code must enforce 
it in a non-discriminatory manner.”

• “[E]ach employee must be allowed to dress in 
accordance with their gender identity and gender 
expression.”



Transgender and FEHA Employer Advice: 
Bathrooms, Showers, and Locker Rooms

• “[W]here possible, an employer 
should provide an easily 
accessible unisex single stall 
bathroom for use by any 
employee who desires increased 
privacy, regardless of the 
underlying reason.”



www.laborlawyers.com

DRUG AND ALCOHOL TESTING



Everyday Employer Drug Testing

• Pre-employment screening
• Part of a physical examination
• During post-accident testing
• Under reasonable suspicion
• …and sometimes random testing



Reasonable Suspicion Testing

• What is “reasonable suspicion”
• “More than suspicion” and less than probable cause
• Balancing of employee’s reasonable expectation of privacy 

against the employer’s legitimate interest in imposing the 
test



Random Drug Testing

• Employees in positions that are critical to public 
safety or the protection of life, property or 
national security
• This needs to be very evident from the nature of 

the job



Protection for Recovered Drug and Alcohol 
Abusers
• ADA and FEHA protects employees who:

• Formerly abused alcohol or illegal drugs
• Who have successfully rehabilitated themselves
• No longer use illegal drugs

• Does not protect those individuals who take drugs in the 
workplace…  (what a surprise!)



What about Medical Marijuana ?

Scenario  
• Employee provides you a valid 

medical marijuana card.  A 
month later you discover the 
employee in a bathroom stall 
taking his medication.

Can you terminate the employee?



Rehab as a Reasonable Accommodation

• If an employee volunteers for a rehab program  and you 
have 25 or more employees you must:

• Provide time off with or without pay; or
• Adjust working hours

• Employee Assistance Programs (EAPS)



Final Questions
Presented by:
Andrew Hoag
Phone: (213) 330-4500
Email: ahoag@fisherphillips.com



Thank You
Presented by:
Andrew Hoag
Phone: (213) 330-4500
Email: ahoag@fisherphillips.com
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